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INTRODUCTION 


This  Consultation  Paper  contains  proposals  to  amend  the  Rules  of  the  Small 
Claims  Court  of  Ontario,  with  some  commentary.  The  Small  Claims  Court 
Rules  Sub-Committee  of  the  Civil  Rules  Committee  has  drafted  the 
amendments.  The  final  draft  must  be  reviewed  and  approved  by  legislative 
counsel  before  being  submitted  to  the  Civil  Rules  Committee  later  this  Fall. 
They  reflect  our  thinking  and  our  vision:  the  language  will  likely  change  to 
conform  to  drafting  convention. 

We  ask  you,  personally,  and  in  consultation  with  others  in  your  organization, 
to  forward  written  or  oral  concerns  and  suggestions  to  Justice  Pamela  A. 
Thomson  no  later  than  November  13,  2003. 

We  thank  you  in  advance  for  what  we  are  sure  will  be  thoughtful  and 
stimulating  input. 


Justice  Pamela  A.  Thomson,  Chair 
47  Sheppard  Ave  E., 

Third  Floor, 

Toronto  M2N  1N5 
pamela.thomson@ius.gov.on.ca 

Fax-416  326  3570 

On  behalf  of 

Associate  Chief  Justice  Douglas  Cunningham 

Justice  Donald  Godfrey 

Justice  Marvin  Zuker 

Deputy  Judge  FJarold  Cohen 

Deputy  Judge  Normand  Forest 

Deputy  Judge  Donald  Kidd 

James  Morton,  Barrister 

Mr.  Ian  Gentle,  Law  Clerk 

Ms.  Elaine  Page,  Paralegal 

Ms.  Bonnie  Gryce,  Ms.  Lois  Lowenberger  and  Mr.  John  Twohig, 

Ministry  of  the  Attorney  General 
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BACKGROUND 


At  the  outset,  the  Small  Claims  Court  Rules  Sub-Committee  of  the  Civil 
Rules  Committee  wants  to  thank  Chief  Justice  Heather  Forster-Smith. 
Without  Chief  Justice  Smith’s  personal  involvement  and  commitment,  this 
project  would  still  be  languishing. 

The  first  revision  of  these  rules  was  proclaimed  September  1,  1998.  That 
previous  sub-committee  was  chaired  by  Justice  Peter  Jarvis  (see  Appendix 
IV).  The  jurisdiction  at  the  time  was  $6,000.00. 

A  smaller  version  of  this  sub-committee  started  work  in  February  2001 
under  the  leadership  of  the  late  Justice  Moira  L.  Caswell.  Chief  Justice 
McMurtry  appointed  Justice  Pamela  Thomson  Chair  in  January  2002  upon 
Justice  Caswell’s  resignation.  The  sub-committee  was  then  expanded  to  add 
a  prominent  member  of  the  Bar,  a  member  of  the  Law  Clerks  Institute  and 
an  experienced  paralegal. 

We  have  met  continually  since  March  2002,  and  will  reconvene  to  study  and 
assess  all  the  suggestions  and  concerns  arising  from  this  consultation.  The 
final  version,  as  drafted  by  Legislative  Counsel  and  the  Civil  Rules 
Committee  Secretariat,  will  hopefully  be  considered  and  passed  at  a  2003 
meeting  of  the  Civil  Rules  Committee  so  the  approval  process  can  begin 
before  the  end  of  this  year.  Our  hope  is  to  implement  the  new  rules,  forms, 
instruction  sheets,  manuals,  and  brochures  on  July  1,  2004. 

The  Civil  Rules  Committee  passed  the  following  Resolution  on  April  4, 
2002: 


WHEREAS  the  monetary  jurisdiction  of  the  Small  Claims  Court  has 
increased;  there  is  an  urgent  need  for  consistency  in  practice  across 
the  province,  and  in  relationship  to  the  Rules  of  Civil  Procedure  and 
to  Part  VII  of  the  Courts  of  Justice  Act;  case  management  across 
the  province  is  imminent;  and  many  rules  are  outdated  or 
inappropriate: 
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MOVED  by  Debra  Paulseth  and  seconded  by  Chief  Justice  LeSage 
that  this  Committee  approve  the  formation  of  a  Sub-Committee  to 
review  the  Rules  of  the  Small  Claims  Court,  to  make 
recommendations  after  appropriate  consultations,  and  to  report  to  this 
Committee. 

Our  debates  were  preceded  by  research  of  other  rules  in  England,  New 
Zealand,  Australia,  Canada,  and  the  USA;  by  study  of  the  Courts  of 
Justice  Act  Part  VII,  the  Rules  of  Civil  Procedure  and  the  Family  Law 
Rules;  and  by  consultation  with  the  Bench  and  the  Bar.  We  attempted  to 
reach  consensus  on  all  issues.  Other  than  philosophical  differences  as  to  the 
issue  of  costs  and  the  ambit  of  the  power  to  find  contempt  of  court,  and 
practical  concerns  relating  to  the  recording  of  judgment  debtor 
examinations,  we  were  unanimous  in  the  approach  to  making  the  process 
easier  to  understand  and  to  administer,  as  well  as  more  effective  for  the  users 
of  the  court.  We  hope  we  have  gone  some  way  toward  success. 

GOALS 

Our  purpose  is  to  streamline  the  rules  and  the  processes  they  govern.  We 
have  tried  to  adapt  or  mirror  the  simplified  procedure  rules  wherever 
appropriate.  We  conceive  working  towards  consistent  practices  across  the 
province,  from  mandatory  settlement  conferences,  to  the  keeping  of  court 
records,  to  the  content  and  use  of  forms  and  formal  court  communications 
with  the  public. 

The  Small  Claims  Court  monetary  jurisdiction  may  be  increased  by 
regulation  under  the  Courts  of  Justice  Act  In  2001,  the  jurisdiction  was 
raised  to  $10,000.00  from  $6000.00.  We  have  considered  these  changes  in 
light  of  the  potential  impact  of  any  future  changes  to  jurisdiction,  and  of 
desired  continuity  with  simplified  procedures  in  the  Superior  Court. 

There  are,  of  course,  many  matters  outside  the  purview  of  these  Rules  which 
impact  on  the  operations  of  the  court  such  as  education  of  Deputy  Judges; 
staff  training;  amendments  to  the  Courts  of  Justice  Act  and  other  statutes; 
implementation  of  computer  technology  and  related  software;  governance  of 
paralegals;  and  dispersal  of  information  about  the  court. 


4 


Plain  language  is  a  given  standard,  of  course,  since  the  court  is  designed  to 
be  a  place  where  litigants,  who  may  have  a  wide  variety  of  needs,  can 
represent  themselves.  The  rules  are  one  step  among  many  toward  achieving 
true  access  to  justice  for  ordinary  and  disadvantaged  people. 


OVERVIEW 

These  rules  create  a  system  of  case  management,  which  includes  mandatory 
settlement  conferences.  As  in  the  simplified  procedure  rules,  there  are  no 
examinations  for  discovery  or  cross-examinations  on  affidavits.  Assessment 
of  damages  will  be  by  motion  without  notice. 

Clerks  of  the  court,  now  called  ‘registrars’,  would  have  new  authority  to 
make  a  variety  of  Orders  on  consent  including  minor  procedural  matters, 
setting  aside  defaults  and  restoring  or  dismissing  a  claim. 

There  would  be  a  new  rule  concerning  Forms,  while  other  rules  have  been 
‘tweaked’  to  reflect  Sections  25  and  27  of  the  Courts  of  Justice  Act,  and 
the  experience  and  the  analysis  of  committee  members. 

We  want  to  preserve  the  use  of  ‘Defendant’s  Claim’  and  ‘Defence  to 
Defendant’s  Claim’  in  order  to  keep  things  simple:  ‘cross-claim’, 
‘counterclaim’,  ‘third  party  claim’  are  mysterious  words.  In  conformity  with 
plain  language,  ‘pretrials’  will  be  called  ‘settlement  conferences’. 

Suggested  reforms  to  default  proceedings  and  to  motions  are  aimed  at 
speeding  up  any  challenges  and  obtaining  cost-effective  results.  Reforms  to 
the  rules  concerning  pleadings  and  their  vagaries  strive  for  quick  trial  and 
fewer  adjournments.  Offers  to  settle  will  need  to  be  written  for  cost 
consequences  to  flow,  and  all  negotiations  would  remain  confidential  until 
after  judgment. 

We  would  amend  the  Trial  rule  to  recognize  the  need  for  filing  reports  and 
documents  early  in  the  process,  for  confirming  expert  witnesses’  attendance 
at  trial,  and  for  forcing  greater  disclosure  sooner.  There  would  be  a  new  rule 
to  govern  administrative  dismissal  for  abandonment.  Another  innovation 
would  allow  for  the  vacating  of  satisfied  judgments. 

Provisions  as  to  costs  will  be  gathered  in  one  single  rule. 
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We  have  attempted  to  resolve  some  of  the  issues  in  garnishment  and 
judgment  debtor  examinations,  much  of  which  have  to  do  with  timely 
communication. 

The  authority  of  Referees,  Mediators  and  Hearing  Officers  appointed  under 
rule  22  or  under  section  77  of  the  Courts  of  Justice  Act  would  be 
changed  and  clarified.  They  could  not  hold  Contempt  Hearings,  issue 
Warrants,  or  hear  Judgment  Debtor  Examinations. 

We  want  these  rules  and  forms  to  stand  on  their  own,  so  a  self-represented 
litigant  has  a  near-complete  code  of  procedure. 

SUMMARY  OF  MAJOR  PROPOSALS 

GENERAL  APPLICATION 

A  section  has  been  added  to  the  definitions  to  clarify  the  difference  between 
a  ‘trial’  and  an  ‘assessment  hearing’.  Where  these  rules  are  silent,  reference 
would  now  be  made  to  the  Rules  of  Civil  Procedure,  particularly  rule  76,  as 
well  as  the  rules  themselves  and  to  the  Courts  of  Justice  Act 

Just  as  “claim”  includes  defendant’s  claim,  now  “defence”  includes  defence 
to  defendant’s  claim  -  although  there  could  be  a  separate  forms. 

In  order  to  save  paper  and  lessen  use  of  the  full  “General  Heading”,  we 
suggest  use  of  a  short  style  similar  to  Form  4A  in  the  Rules  of  Civil 
Procedure.  All  copies  of  an  issued  pleading  would  be  sealed  in  such  a  way 
as  to  be  felt  or  seen.  A  specific  “legibility”  rule  has  been  included. 

In  keeping  with  the  Rules  of  Civil  Procedure  and  the  reality  of  amalgamated 
administration  throughout  the  province,  references  to  ‘clerk’  have  been , 
changed  to  “registrar”. 

Rules  2  and  3  remain  unchanged,  as  do  Rules  4  and  5.  We  debated  the 
wisdom  of  trying  to  adapt  the  Rules  of  Civil  Procedure,  and  concluded  the 
current  rules  were  appropriate. 
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E-FILING 


The  e-filing  project  was  extended  to  January  1,  2004.  On  October  1st,  we 
will  be  recommending  to  the  Civil  Rules  Committee  that  the  project  be 
extended  two  more  years. 

At  this  time  we  seek  suggestions  from  you  as  to  process  and  planning,  focus 
and  formatting,  training  and  technology. 

VENUE 

The  committee  was  aware  of  the  current  debate  regarding  proposals  for 
amendments  to  the  venue  provisions  in  the  Rules  of  Civil  Procedure. 
Although  there  are  advantages  to  adopting  the  Quebec  model  of  the 
defendant’s  right  to  be  heard  where  she  resides,  our  current  rule  of  residence 
or  where  the  cause  of  action  arose  is  working  well.  The  concept  of  “balance 
of  convenience”  is  vague  but  broad  enough  to  be  useful  in  light  of  years  of 
case  law. 

PLEADINGS 

The  General  (long)  Heading  title  page  will  ask  for  a  lawyer’s  LSUC  number: 
it  is  difficult  to  tell  whether  the  representative  is  a  paralegal  or  lawyer 
without  this  information. 

We  propose  retaining  the  provisions  on  admission  of  liability  in  rule  9.  A 
settlement  conference  could  be  scheduled  if  the  proposal  relates  to  only  part 
of  the  claim. 

Defendant’s  claims  would  have  to  be  filed  within  20  days  of  the  defence,  or 
else  leave  of  the  court  would  be  required.  This  is  to  avoid  delay  later  in  the 
process. 

The  responsibility  for  serving  defences  remains  with  the  registrar.  Long 
debate  as  to  the  pros  and  cons  of  having  a  defendant  serve  the  defence 
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resulted  in  concluding  there  would  be  more  work,  more  motions  and  more 
delay  in  holding  a  settlement  conference. 


SERVICE 

The  last  round  of  amendments  consolidated  service  procedure  in  rule  8. 

Service  by  courier  is  now  available  for  most  processes  except  subpoenas  and 
notices  of  contempt  hearing  (always  personal). 

Parties  must  keep  the  court  and  each  other  advised  of  address  changes. 

DEFAULT  PROCEEDINGS 

Rules  1 1  and  17.01  deal  with  default.  Rule  1 1.06  clarifies  what  would  have 
to  be  shown  at  a  defendant’s  motion  to  set  aside  a  default  judgment,  where 
there  is  no  consent.  We  recommend  adding  administrative  dismissal  by  the 
registrar  in  keeping  with  new  subrule  37.02(3)  of  the  Rules  of  Civil 
Procedure. 

A  motion  to  set  aside  a  default  at  trial  by  a  plaintiff  or  a  defendant  would 
have  to  be  brought  within  30  days  of  becoming  aware  of  the  judgment  unless 
there  are  special  circumstances.  Delay  in  bringing  motions  is  currently  a 
serious  problem,  resulting  in  too  many  ‘old’  cases  being  revived:  the 
opportunity  to  defend  and  be  heard  is  not  indefinitely  available.  Motions 
would  be  served  on  all  parties,  even  those  in  default. 

Defendants  in  default  have  no  right  to  notice  except  about  default  judgment, 
judgment  at  an  assessment,  amendments  and  enforcements.  Subrule  1 1.06(1) 
clarifies  the  three  conditions  to  be  shown  at  a  defendant’s  motion  to  set  aside 
a  noting  of  default,  a  default  Judgment  or  a  “consequence  of  default”  prior  to 
trial.  Such  consequences  could  include  costs  orders  for  non-attendance  at 
mediation  or  a  dismissal  because  those  costs  went  unpaid. 

A  motion  for  a  new  trial  is  not  an  alternative  to  a  default  set  aside.  A 
transcript  of  the  reasons  for  judgment  would  have  to  be  served  and  filed 
before  the  motion  hearing.  The  grounds  for  ordering  a  new  trial  are  narrow 
and  unchanged. 


8 


Rule  1 1.04  revises  the  procedure  for  obtaining  a  default  judgment  for  an 
unliquidated  amount  or  claim  for  recovery  of  property.  An  assessment 
would  be  done  upon  motion,  unless  the  plaintiff  (for  example,  in  a  personal 
injury  matter)  requests  an  assessment  hearing.  The  reviewing  judge  also 
might  request  better  evidence  or  order  an  assessment  hearing.  In  any  case, 
the  registrar  would  serve  the  judgment  on  all  parties.  Hopefully  this  will 
eliminate  assessment  hearings,  for  the  most  part.  The  judgment  on  default 
will  have  been  brought  to  the  defendant’s  attention,  so  any  motion  to  set 
aside  may  be  filed  before  too  much  has  been  expended  on  collection. 

The  rule  clarifies  that  default  judgment  may  be  signed  for  all  or  part  of  a 
claim. 

On  consent,  the  registrar  would  be  able  to  do  a  variety  of  actions  in  the  new 
1 1 .06(2),  including  a  dismissal  on  consent. 

A  motion  under  subrule  18.01(2)  to  set  aside  a  default  at  trial  by  a  plaintiff 
or  a  defendant  must  be  brought  within  30  days  of  becoming  aware  of  the 
judgment,  unless  there  are  special  circumstances. 

The  policy  of  the  rules  is  that  motions  to  reopen,  reverse,  correct  or  clarify 
an  order  made  in  the  absence  of  a  party  are  not  appeals.  Default  orders  made 
before  trial  are  generally  considered  ‘interlocutory’,  and  need  not  be 
appealed  to  the  Divisional  Court,  but  may,  rather,  be  dealt  with  by  motion. 

ORDERS  AS  TO  PLEADINGS 

Amendments  would  be  made  no  later  than  the  30th  day  before  the  original 
trial  date,  to  avoid  surprise  and  adjournments.  Thereafter,  leave  would  have 
to  be  obtained.  There  could  be  forms  for  amended  pleadings. 

The  grounds  for  striking  or  amending  a  pleading,  dismissing  or  staying  an 
action,  or  giving  summary  judgment  are  the  same,  except  that  the  old  saw 
about  “scandalous,  frivolous  or  vexatious”  is  gone:  the  word  “irrelevant”  is 
proposed.  We  have  tried  to  strengthen  the  requirement  that  all  documents  be 
filed  with  a  pleading:  should  documents  not  be  filed  with  the  pleading, 
consequences  could  flow. 
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SETTLEMENT  CONFERENCES  AND  CASE  MANAGEMENT 


The  committee  feels  that  the  word  “pretrial”  was  not  sufficiently  reflective 
of  this  pre-trial  process.  British  Columbia’s  term  of  “settlement  conference” 
seems  more  appropriate  and  descriptive  of  the  primary  purpose  of  this 
portion  of  the  proceedings. 

The  most  important  rule  amendment,  in  so  far  as  policy  is  concerned,  is  the 
MANDATORY  settlement  conference  to  be  held  within  90  days  of  the  first 
defence  being  filed.  This  was  recommended  by  Justice  Zuber  in  his  1987 
Report  of  the  Ontario  Courts  Inquiry ,  by  the  Report  of  the  Joint 
Committee  on  Court  Reform,  1992,  and  by  the  Civil  Justice  Review, 
1996. 

A  new  rule  on  time-limit-driven  case  management  similar  to  rule  76.06  and 
subrule  48.14(3)  is  proposed.  Matters  would  be  dismissed  as  abandoned 
after  generous  time  periods,  including  a  45-day  notice. 

Disclosure,  required  early  by  the  rules  governing  pleadings,  must  be  as 
thorough  as  it  can  be  prior  to  the  settlement  conference.  A  Summary  of 
Facts  and  Issues  form  would  be  filed  prior  to  the  settlement  conference. 
In  the  absence  of  the  Summary  form,  documents  and  a  Witness  List  would 
have  to  be  served  and  filed  in  advance.  Expanded  cost  consequences  for 
poor  preparation  are  suggested. 

A  party  would  have  to  attend,  with  or  without  representation.  The  powers  of 
a  judge  would  be  expanded.  A  judge  would  have  to  sign  recommendations 
of  mediators,  referees  and  hearings  officers  appointed  pursuant  to  rule  22 
and  section  77  of  the  Courts  of  Justice  Act  before  they  become  orders  of 
the  court.  The  order  would  then  be  sent  to  the  parties. 

Any  orders  made  in  writing  or  orally  at  the  settlement  conference  would 
have  to  be  confirmed  in  writing  on  the  court  record  or  on  the  Settlement 
Conference  Memorandum.  New  forms,  including  guidelines  for  the 
opening  of  the  conference,  will  also  be  an  important  feature  of  these 
amendments. 

Parties  would  not  be  allowed  to  consent  to  the  pretrial  judge  hearing  the  trial 
under  any  circumstance. 
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OFFERS  TO  SETTLE 


The  rule  on  offers  to  settle  makes  it  clear  that  offers,  acceptances  and 
withdrawals  must  be  in  writing  and  served  on  all  parties  at  least  seven  days 
before  the  trial  starts.  There  will  be  forms  available.  A  time-limited  offer 
would  be  deemed  to  expire  the  day  after  the  deadline.  We  have  chosen  not  to 
replicate  rule  49  in  its  entirety,  as  being  too  technical,  confusing  and 
inapplicable. 

The  prohibition  on  communication  to  the  trial  judge  would  be  expanded  to 
include  negotiations.  Trial  judges  assume  there  have  been  negotiations  and 
offers:  parties  must  resist  the  temptation  to  pat  their  own  back  or  to  ‘get  at’ 
the  opposition.  The  cost  consequences  flowing  from  the  rule  are  now  in  rule 
20. 

MOTIONS 

In  conformity  with  the  rest  of  the  Superior  Court,  motion  materials  would 
have  to  be  filed  no  later  than  three  days  before  the  hearing.  It  is  unfair  to 
parties,  others  in  the  court  and  the  judge  to  bring  motions  at  the  last  minute. 
They  will  not  be  accepted  even  if  a  spot  has  been  reserved.  Local  practices 
of  accepting  late  filings  for  a  reserved  spot  would  be  abandoned. 

Responding  material  would  need  to  be  filed  two  days  before  the  hearing. 

Again,  to  avoid  reviving  ancient  cases,  orders  made  without  notice,  together 
with  the  motion  materials,  should  be  served  on  the  persons  affected  within 
five  days.  There  is  then  a  thirty-day  window  to  move  to  set  aside  that  ex 
parte  order. 

Some  courts  find  motions  are  often  filed  which  repeat  requests  already 
refused.  A  motion  to  prohibit  can  stop  this  pattern. 

Motions  could  not  be  adjourned  in  advance  without  written  consent.  Many 
motions  after  judgment  would  be  served  on  all  parties,  even  those  in  default. 
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TRIALS  AND  EVIDENCE 


A  third  request  for  adjournment  could  not  be  done  administratively.  A 
motion  will  have  to  be  brought. 

The  Summary  of  Facts  and  Issues  form  would  either  be  filed  or 
updated  thirty  days  before  trial.  This  needs  to  be  a  ‘court  of  no  surprises’. 

Although  rarely  used,  the  right  to  take  a  view  is  preserved. 

The  qualifications  of  an  expert  giving  a  written  report  would  have  to  be 
served  with  the  report.  If  a  witness  were  summonsed,  all  parties  would  be 
sent  a  copy  of  the  summons.  This  will  avoid  duplication,  and  allows  proper 
preparation.  Even  if  lists  of  witnesses  have  been  exchanged  at  or  after 
settlement  conference,  or  are  contained  in  the  Summary  of  Facts  and  Issues, 
wisdom  suggests  updating  of  witness  lists  before  trial. 

The  party  must  inquire  as  to  a  subpoenaed  witness’s  need  for  an  interpreter, 
and  to  arrange  for  an  interpreter  (other  than  French)  to  attend  trial.  The  court 
would  have  to  be  advised  to  retain  a  French  interpreter  for  witnesses.  These 
measures  are  to  avoid  unnecessary  adjournments  because  of  surprise. 

Documents,  statements  and  reports  not  previously  produced  should  be 
served  and  filed  thirty  days  before  trial.  The  sooner  full  disclosure  is  made, 
the  more  likely  the  matter  will  settle  or  proceed  more  smoothly.  Although 
there  is  broad  discretion  to  admit  undisclosed  evidence,  the  policy  of  these 
rules  is  for  full  disclosure  well  in  advance. 

COSTS 

This  committee  is  aware  of  a  variety  of  views  with  respect  to  cost  awards 
and  the  interpretation  of  various  costs  provisions  in  the  current  rules.  These 
amendments  hope  to  encourage  consistency. 

This  issue  of  cost  awards  was  one  of  the  most  difficult  challenges  for  us. 

We  attempted  to  strike  a  balance  between  the  principles  of  access  to  justice 
(no  costs  other  than  tariff  disbursements),  the  concepts  of  partially 
reimbursing  a  ‘winner’  or  admonishing  a  ‘loser’,  and  the  idea  of  rewarding 
someone  who  has  assisted  the  court  in  reaching  a  speedy,  well-informed 
judgment.  The  prime  policy  we  have  arrived  at  is  that  representation  fees  in 
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this  court  are  neither  to  punish  nor  to  indemnify.  We  believe  this  to  be 
reflective  of  section  29  of  the  Courts  of  Justice  Act ,  which  we  propose  to 
reproduce  in  the  rule  itself  primarily  for  the  assistance  of  self-represented 
parties.  A  representation  fee  is  recognition  of  the  value  of  assistance 
rendered  to  the  court,  to  the  parties  and  to  the  administration  of  justice 
generally. 

Particularly  given  the  increasing  length  and  complexity  of  trials,  broader 
flexibility  is  required  for  representation  fees.  Recognizing  the  role  played 
by  paralegals  in  this  court,  provisions  have  been  added  which  would  address 
costs  relating  to  representation  by  agents.  The  award  of  a  representation  fee 
to  an  agent  would  be  to  the  same  level  as  that  of  a  student-at-law. 

There  are  several  types  of  costs:  reasonable  disbursements,  which  are 
expanded  to  include  receipted  travel,  photocopying,  reports  etc.;  a 

preparation  fee;  a  representation  fee;  compensation  for  inconvenience 
and  expense  on  an  adjournment,  or  to  a  self-represented  party  at  trial. 

In  addition,  a  penalty  can  be  levied  in  limited  circumstances,  as 
contemplated  by  section  29:  rule  20.06  is  a  conscious  departure  from  our 
policy,  and  is  intended  to  reflect  the  very  limited  circumstances  where  an 
award  of  costs  might  exceed  15%  of  the  amount  claimed. 

Costs  are  limited  on  motions  and  settlement  conferences,  exclusive  of 
disbursements,  except  in  exceptional  (and  rare)  circumstances. 

THE  COLLECTION  PROCESS 

The  enforcement  of  judgments  and  orders  has  always  been  a  troublesome 
issue.  Writs  of  execution  must  be  executed  through  the  sheriffs  office.  Sale 
of  personal  property  cannot  take  place  until  thirty  days  after  written  notice 
has  been  sent  and  the  sale  is  advertised. 

Garnishment  is  the  most  effective  and  least  costly  collection  mechanism.  It 
would  last  for  six  years.  The  garnishee  would  now  get  a  blank  garnishee 
statement  served  with  the  notice  of  garnishment.  The  debtor  must  be  served 
within  five  days  of  service  on  the  garnishee.  The  creditor  would  be  informed 
by  the  clerk  that  money  is  received.  The  money  would  be  paid  out  thirty 
days  after  the  first  return,  and  thereafter  immediately  for  all  further 
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payments,  unless  a  motion  is  filed.  In  keeping  with  the  Rules  of  Civil 
Procedure,  a  garnishment  will  survive  for  six  years. 

The  heading  of  2 1 .08(2)  has  been  changed:  there  is  no  such  word  as 
“gamishable”. 

The  committee  heard  a  number  of  concerns  about  these  procedures,  and  our 
proposals  are  designed  to  improve  enforcement  processes.  There  continues 
to  be  no  alternative  method  of  service  available  for  a  Notice  of  Contempt 
Hearing:  it  must  be  served  personally. 

We  recommend  examinations  of  judgment  debtors  and  contempt  hearings  be 
under  oath  in  addition  to  being  held  in  private.  The  committee  recommends 
that  judgment  debtor  examinations  be  recorded  as  a  way  of  encouraging 
communication:  however  this  proposal  is  still  being  studied  with  a  view  to 
its  practicality  and  potential  cost  implications. 

A  person  called  to  a  judgment  debtor  examination  would  have  a  duty  to 
inform  herself,  and  to  complete  a  Financial  Disclosure  Statement.  The 
contempt  of  court  process  is  presented  as  a  separate  subrule. 

We  have  attempted  to  make  it  clear  that  a  warrant  is  issued  for  willfully 
disregarding  the  court  by  not  appearing,  by  refusing  to  answer  questions  or 
to  produce  documents  or,  we  propose,  by  ignoring  an  court  order  to  pay 
instalments  more  than  once  without  justification. 

Writs  of  seizure  and  sale  of  personal  property  should  be  in  force  for  six 
years,  rather  than  six  months  and  may  be  renewed  before  expiry.  No  writ 
could  be  issued  later  than  six  years  after  judgment  without  permission 

REFEREES,  MEDIATORS  AND  HEARINGS  OFFICERS 

There  are  no  permanent  referees  and  only  one  mediator  in  the  province.  All 
others  are  either  deputy  judges  or  “designated  persons”  -  generally  hearings 
officers  -  appointed  under  section  77  Courts  of  Justice  Act. 

Consequently  the  last  rule  needed  re-assessment.  Given  that  a  finding  of 
contempt  of  court  and  an  order  for  a  contempt  hearing  may  be  made  at 
judgment  debtor  examinations,  we  felt  strongly  that  only  judges  and  deputy 
judges  should  preside,  particularly  if  an  oath  will  be  administered. 
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Non-judges  make  recommendations  only  (other  than  in  rule  9.03  terms 
hearings).  These  become  orders  only  when  signed  by  a  judge. 


FORMS 

There  will  be  more  forms  in  order  to  assist  both  litigants  and  staff.  Forms 
would  have  much  more  information  on  “how  to”  and  “what  if’  and  as  to 
consequences.  We  had  wanted  coloured  paper  or  printing,  but  that  is 
impractical  and  uneconomical.  The  use  of  fonts,  bolding,  italics,  tick  boxes 
and  shading  will  make  the  forms  as  understandable  as  possible. 

We  plan  to  have  the  forms  easily  transferable  to  future  e-file  and  case 
management  technology. 

Although  the  French  language  forms  are  regulated  separately  from  the 
English,  the  sub-committee  would  like  to  propose  that,  other  than  the  title 
page,  the  French  follow  on  a  separate  page.  We  have  surveyed  the  Ontario 
forms  under  the  Courts  of  Justice  Act  at 

http://www.attornevgeneral.ius.gov.on.ca/english/courts/scc/sccforms/asp, 

and  those  of  the  various  provinces  at  www.canlaw.com/scc/smallclaims.htm. 

The  absence  of  a  visible  or  tactile  seal  can  encourage  abuses,  and  fill  up 
motions  lists  with  requests  to  set  aside  by  a  party  who  took  the  document  as 
unofficial.  Electronic  documents  have  an  identifier,  yet  the  vast  majority  of 
documents  received  by  the  public  do  not.  We  suggest  a  seal  be  put  on  the 
original  and  on  all  copies  to  be  served. 

CHART  OF  PROPOSED  CHANGES 

What  follows,  as  a  separate  document  is  a  chart  with  the  proposed  new  rules 
to  the  right  of  the  current  ones.  We  hope  this  will  be  helpful  to  you  in 
evaluating  our  suggestions. 

th 

We  look  forward  to  your  comments  and  criticisms  by  the  13  of  November. 
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APPENDIX  I 


Former  Chief  Justice  LeSage  requested  Former  Associate  Chief  Justice 
Heather  Smith  to  confer  with  the  late  Justice  Caswell  and  Justice  Thomson 
about  improvements  to  the  process,  particularly  pre-  trial  conferences.  The 
Associate  Chief  Justice’s  enthusiasm  and  energy  just  kept  rolling  us  along. 
We  are  grateful  for  Chief  Justice  Smith’s  encouragement  and  support. 

We  also  want  to  acknowledge  the  assistance  of  Ms.  Diane  Lawrence  at 
Osgoode  Hall  for  setting  up  space  and  ensuring  we  were  comfortable. 
Daniella  Meffe  was  our  “general  factotum”  before  being  promoted 
downtown.  We  thank  her  for  getting  us  up  and  running. 

We  have  been  so  lucky  to  have  had  Mallory  Williams  assisting  the  Chair  and 
the  members  with  wonderful  minutes,  insights,  organization  of  meetings  and 
teleconferences,  and  acting  as  our  ‘corporate  memory”  and  computer  wiz. 

The  work  and  dedication  of  the  late  Justice  Moira  Caswell  was  without 
parallel.  The  Chair,  particularly,  would  not  be  who  she  is  without  her  dear 
sister  &  colleague.  It  was  a  privilege  to  know  her  &  work  with  her 
enthusiastic  interest  in  this  Court. 

The  Chair  would  like  to  personally  salute  &  thank  each  member  of  this 
committee  for  her  or  his  unfailing  dedication  to  this  project.  Each  brought  a 
special  perspective,  humour,  patience  &  individual  talents.  I  am  so  grateful 
to  them  all. 
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APPENDIX  II 


Associate  Chief  Justice  Douglas  Cunningham  has  been  a  member  of  the 
SCCRS  since  2002.  He  is  the  Chair  of  the  Ontario  Deputy  Judges  Council, 
which  has  been  responsible  for  excellent  education  courses  over  the  past  two 
years. 

Justice  Pamela  Thomson  has  been  a  member  of  the  Small  Claims  Court  in  its 
variety  of  nomenclatures  since  1981.  She  is  the  architect  and  overseer  of  the 
case  management  system  used  in  Toronto  since  1990. 

Justice  Donald  Godfrey  was  appointed  to  the  Small  Claims  Court  in  1987. 

He  is  the  administrative  judge  for  Toronto. 

Justice  Marvin  Zuker  sat  in  the  Small  Claims  Court  between  1979  &  1990, 
when  he  transferred  to  the  Family  Court.  He  is  the  author  of  Small  Claims 
Court  Practice  and  editor  of  the  Consolidated  Ontario  Small  Claims  Court 
Statutes,  Regulations  and  Rules,  published  annually  by  Carswell. 

Ms.  Bonnie  Gryce  is  the  Manager  of  Court  Operations  for  Hastings  and 
Prince  Edward  Counties.  She  has  been  with  the  Ontario  Government  for 
over  3 1  years,  27  of  which  have  been  with  the  Ministry  of  the  Attorney 
General,  Court  Services  Division. 

Ms.  Lois  Lowenberger  is  Lead  Counsel,  Civil/Family  Policy  and 
Programmes  Branch,  Court  Services  Division,  Ministry  of  the  Attorney 
General. 

Mr.  John  Twohig  is  Senior  Counsel  in  the  Policy  Branch  of  the  Ministry  of 
the  Attorney  General.  He  is  also  a  deputy  judge  in  Toronto  and  a  member  of 
the  Civil  Rules  Committee  Secretariat. 
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Mr.  Harold  B.  Cohen,  Q.C.  was  called  to  the  bar  in  1960.  He  is  a  member  of 
the  firm  of  Mcphail  Buie  and  Cohen  and  has  served  as  a  deputy  judge  in 
Toronto  since  1993. 

Mr.  Normand  Forest  was  called  to  the  Bar  in  1964  and  has  sat  as  a  deputy 
judge  in  Sudbury  and  region  since  1985.  He  is  a  member  of  the  firm  of 
Lacroix  Forest  LLP. 

Mr.  Donald  Kidd  is  a  civil  litigator  with  the  firm  of  Smith  Valeriote  in 
Guelph.  He  was  called  to  the  Bar  in  Ontario  in  1976  and  to  the  Yukon  Bar 
in  1977,  where  he  practiced  until  1985.  He  has  been  a  deputy  judge  in  the 
Central  West  Region  since  1992.  Mr.  Kidd  is  a  member  of  the  Central  West 
Bench  and  Bar  Committee,  has  been  active  in  the  Wellington  Law 
Association  and  the  OB  A,  and  recently  chaired  the  Attorney  General's 
Advisory  Committee  on  Contingency  Fee  implementation. 

Mr.  James  C.  Morton  is  a  certified  specialist  in  civil  litigation  with  the  firm 
of  Steinberg  Morton  Frymer  in  Toronto.  He  is  the  author  of  numerous  legal 
textbooks,  including,  most  recently,  Ontario  Superior  Court  Practice, 
2003/04.  Mr.  Morton  lectures  at  Osgoode  Hall  Law  School  and  Thomas  M. 
Cooley  Law  School  in  Lansing,  Michigan.  He  is  the  Past  Chair  of  the  OBA 
Civil  Litigation  Executive. 

Mr.  Ian  Gentle  is  a  fellow  member  of  the  Law  Clerks  Institute.  He  has  been 
a  practicing  law  clerk  at  Miller,  Thomson  LLP  since  1973. 

Ms.  Elaine  Page  is  a  partner  in  the  paralegal  firm  of  Landmark  Legal 
Services  Ltd.  In  1993  she  branched  out  on  her  own  after  having  spent 
several  years  working  in  the  law  firm  environment. 
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APPENDIX  III 


Dates  of  meetings  2001-2003 


The  full  committee  met  in  person  on 

Tuesday,  February  27,  2001 
Monday,  March  26,  2001 
Monday,  April  23,  2001 
Friday,  March  20,  2002 
Wednesday,  May  22,  2002 
Thursday,  September  19,  2002 
Tuesday,  October  22,  2002 
Tuesday,  December  10,  2002 
Monday,  February  17,  2003 
Monday,  March  10,  2003 
Monday,  March  31,  2003 
Tuesday,  April  22,  2003 
Thursday,  May  27,  2003 
Tuesday,  June  24,  2003 

The  full  committee  met  by  teleconference  on 

Friday,  July  5,  2002 
Friday,  August  16,  2002 
Thursday,  January  9,  2003 
Thursday,  May  1,  2003 
Thursday,  May  8,  2003 
Thursday,  May  15,  2003 
Thursday,  June  5,  2003 
Wednesday,  June  1 1,  2003 
Tuesday,  June  17,  2003 
Thursday,  July  10,  2003 
Tuesday,  July  15,  2003 
Tuesday,  July  29,  2003 
Wednesday,  August  27,  2003 
Thursday,  September  4,  2003 
Thursday,  September  1 1,  2003 
Friday,  September  12,  2003 
Thursday,  September  18,  2003 
Tuesday,  September  23,  2003 
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APPENDIX  IV 


1995  to  1998  Small  Claims  Court  Rules  Sub-Committee 

Justice  Peter  Jarvis  (Chair) 

Justice  Reuben  Bromstein 
Justice  Donald  Godfrey 
Justice  Marvin  Zuker 
Deputy  Judge  Thomas  Clemenhagen 
Deputy  Judge  John  LoFaso 
Deputy  Judge  Gregory  Mulligan 
Deputy  Judge  Willa  Voroney 
Mr.  Paul  Dusome,  Barrister 

Mr.  Guy  Attisano,  Ministry  of  the  Attorney  General 
Mr.  John  Twohig  ,  Ministry  of  the  Attorney  General 
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